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Abstract 

The land issue is an emotive and volatile 
topic in South Africa. More than two 
decades after the advent of democracy, 
the country is still grappling with 
resolving the problem of landlessness 
amongst its people. In February 2018, 
the National Assembly passed the 
motion to amend the Constitution in 
order to allow for the expropriation of 
land without compensation in an attempt 
to speed up the land reform process. 
This article argues that in consideration 
of amending the Constitution’s property 
clause, the social obligation norm as 
expressed in the German and Brazilian 
property clauses should be utilised as a 
guide in assisting South Africa to come 
up with a revised section 25. The social-
obligation norm encourages active, 
optimal, and sustainable ownership 
of land which ensures that all land is 
utilised productively. This is what South 
Africa needs as it considers a revised 
property provision in the Constitution.  
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1  INTRODUCTION

South Africa is currently engaged in various processes and discussions over whether and how 
section 25 of the Constitution1 should be amended to allow for expropriation of land without 
compensation or with nil compensation. On 31 July 2018, South African President Cyril 
Ramaphosa announced that the ruling party would move for the amendment of the property 
clause in the Constitution to allow for land to be expropriated without compensation. It appears 
that there is overwhelming support for a constitutional amendment to section 25 to provide that 
land should be expropriated without compensation or with nil compensation.2 On 5 December 
2019, the Ad Hoc Committee on Amending Section 25 agreed to kick-start the process of 
initiating and introducing legislation aimed at amending the property clause. They also agreed 
to have the draft Constitution Eighteenth Amendment Bill which aims to amend section 25 to 
provide that where land and any improvements thereon are expropriated for the purposes of 
land reform, the amount of compensation payable may be nil.3 
This article argues that in considering such a constitutional amendment, South Africa 
should draw lessons from the German and Brazil Constitutions. The Constitutions of these 
two countries allow for a useful land and property reform process which encourages active 
utilisation of land through the social-obligation norm. It would be a failure of the resultant land 
expropriation process in South Africa if it should result in land not being adequately utilised 
by the beneficiaries.4 This is because land is a natural resource that provides the foundation 
upon which all human life is based. It therefore cannot be regarded as any property whose 
neglect may not necessarily affect human life. As the discussion in the article shows, through 
the adoption of the social-obligation norm, the Constitutions of Brazil and Germany expect that 
property owners should utilise the property actively, optimally, and sustainably. South Africa 
can therefore draw important lessons from these legal systems to achieve a successful and 
Constitutional process of land expropriation without compensation.5 
Of course, the underlying socio-economic structures of South Africa, Germany and Brazil 
are different. Because of these differences, this article does not seek to suggest a German- 
or Brazilian-lookalike property clause for South Africa. Rather, it argues that the underlying 
principles of the social-obligation norm as expressed in the Brazilian and German property 
clauses can, to a certain extent, serve as useful guidelines to ensure that South Africa’s anticipated 
constitutional amendment to section 25 encourages active, sustainable, and optimal utilisation 
of the expropriated land. 
This article, therefore, discusses the social-obligation norm of property ownership in Germany 
and Brazil. It demonstrates that the application of the social-obligation norm has led to 
productive utilisation of property in the two countries and that South Africa needs to embrace 
this norm in its revised section 25 as a more effective concept of carrying out the expropriation 
of land without compensation. 
As the article illustrates, the social-obligation norm of ownership provides a good basis upon 
which ownership of property can promote social transformation and improve the rural economy. 
1 Constitution of the Republic of South Africa, 1996. Section 25 is also known as the Property Clause.
2 See the Constitution Eighteenth Amendment Bill, 2021 (‘the Bill’), whose purpose is to amend s 25 of the 

Constitution so as to provide that where land is expropriated for land reform, the amount of compensation 
payable may be nil.

3 See s 1 of the Bill.
4 Simply giving land to landless people should not be the end of the process. Rather, the beneficiaries of land 

should be taught and encouraged to utilise the land actively, productively, and sustainably in order for them, 
and the economy too, to derive optimal benefit from it. 

5 While this submission may be useful for expropriation in general, the author’s interest is confined to 
contributing to the ongoing discussion on the expropriation of land with nil compensation.
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The norm can be harnessed to correct the current challenges of the land reform programme and 
lead to an active rural economy that is based on agriculture as envisaged by chapter six of the 
National Development Plan.6 
This article is structured as follows: part two discusses the social-obligation norm in general. 
The word limit of the article does not allow for a comprehensive discussion of the norm. 
Besides, this has been done by other scholars elsewhere.7 The discussion given herein simply 
identifies the key attributes of the norm. Part three explains how the norm has been utilised in 
the German Constitution as well as by the German courts. Part four discusses how the norm 
finds expression in the Brazilian Constitution as well as the decisions of the Brazilian courts. 
The conclusion of the article suggests that the norm should also find expression in the South 
African amended property clause. This will hypothetically result in legislation that encourages 
active and optimal utilisation of land, as opposed to the current legislation which regards the 
return of land to previous owners as an end to the process. 

2  THE SOCIAL-OBLIGATION NORM

The social-obligation norm was popularised by French jurist, Leon Duguit in Buenos Aires in 
1911 in a series of lectures,8 the sixth of which, “The Social Function of Property” led to the 
popularisation of the social-obligation norm of property. The first five lectures arguably laid 
the foundation for the sixth lecture.9 In this lecture, Duguit argued that property, like the rest of 
the areas of law, had also become socialised.10 He asserted that “property is not a right; it is a 
social function”.11 Although this idea of a social-obligation norm was made popular by Duguit, 
it had already been mentioned by other scholars such as Henri Hayem, Raymond Saleilles, 
Aldolphe Landry, Maurice Hauriou and Joseph Charmont.12 In fact, as early as 1850, Auguste 
Comte had argued that all citizens have a social responsibility and “property carried with it an 
indispensable social function”.13 According to Mirow, characterising property as entailing a 
social-obligation represented a growing trend of the “globalisation of ‘The Social’ within law 
and legal thought noted by Duncan Kennedy”.14   
In terms of the social-obligation norm, a person’s right to private ownership carries with it 
the obligation or responsibility to use that property in ways that contribute to the collective or 
common good.15 Any use of property which does not contribute to the collective or common 

6 National Development Plan, 2030.
7 See for example Mirow “The Social-Obligation Norm of Property: Duguit, Hayem, and Others” 2010 Florida 

Journal of International Law 193; Sheila and Daniel “The Social Function of Property: A Comparative 
Law Perspective” 2011 Fordham Law Review 101; Ankerson and Ruppert “Tierra Y Libertad: The Social 
Function Doctrine and Land Reform in Latin America,” 2006 Tulane Environmental LJ 95.

8 i. Subjective Rights and the Social Function; 
 ii. The New Conception of Liberty; 
 iii. The Autonomy of the Will; 
 iv. The Juridical Act; 
 v. The Contract and Responsibility; and 
 vi. The Social Function of Property.
9 Mirow 2010 Florida JIL 207.
10 Mais la propriété n’est pas un droit; elle est une fonction sociale. Léon Duguit, Les Transformations Générales 

Du Droit Privé Depuis Le Code Napoléon21 (2d ed. 1920) – (translated in The Progress of Continental Law 
In The Nineteenth Century 148 (Joseph H Drake et al eds Thomas S Bell et al trans 1918).

11 Mais la propriété n’est pas un droit (1920).
12 See a discussion of these scholars’ contributions in Mirow 2010 Florida JIL 193. 
13 Quoted in Mais la propriété n’est pas un droit (1920).
14 Mirow 2010 Florida JIL 193.
15 Mirow 2010 Florida JIL193; Sheila and Daniel 2011 Fordham LR 101; Ankerson and Ruppert 2006 Tulane 

Environmental LJ 95.
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good is, in terms of the social-obligation norm, unacceptable.16 For this reason, private owners 
are obliged to utilise their property in ways that promote the collective good of others. This 
may, for example, include imposing positive obligations on owners such as the requirement 
that all owners of arable land must cultivate it or that owners of buildings that are vacant or 
abandoned must allow such buildings to be used for housing.17 The social-obligation norm does 
not reject private ownership of property – rather, the norm is underpinned by the fact that human 
beings are interdependent, and to curb irresponsible neglect of property which would also have 
negative consequences, limits must be placed on private ownership.18 Duguit’s characterisation 
of property as a social function suggests that there should be a “minimum level of social utility 
beyond which property should cease to exist”.19 The result and or consequences of this approach 
is that the State can mandate an owner to utilise their property productively to achieve the 
property’s socio-economic benefit to others.20 Property owners have an affirmative duty and 
ownership of property entails obligations.21 According to Davidson, the social-obligation norm 
demands that owners must put their property to productive use.22 
Progressive property theorists such as Alexander and Singer argue that property should be 
understood in terms of its social-welfare values and obligations.23 These values are important 
to social citizenship as well as also crucial in a community’s social structure.24 They assist a 
citizen to achieve a “fully human life” in a society.25 The social-obligation norm rejects the 
overly simplified notions of ownership put forward by classical liberal theories.
While the social-obligation norm has mostly European roots, it also has had an impact in 
numerous Latin American countries.26 The legal systems of some European countries such as 
Germany refer to the social-obligation norm. Some Latin American countries such as Brazil 
emphasise that the social-obligation norm carries with it the positive responsibility to utilise 
property productively, sustainably, and optimally.27 
It is important at this juncture to see how the social-obligation norm is utilised in the German 
and Brazilian jurisdictions.

3  THE SOCIAL-OBLIGATION NORM IN THE GERMAN CONSTITUTION 

The German Constitution, which is known as The Basic Law of the Federal Republic of Germany 
was put into force in 1949. This Constitution was meant to “give Germany a new order to 

16 Sheila and Daniel 2011 Fordham LR 101; Ankerson and Ruppert 2006 Tulane Environmental LJ 95; Mirow 
2010Florida JIL 193.

17 Ondetti “The Social Function of Property, Land Rights and Social Welfare in Brazil” 2015 Land Use Policy 
50 30.

18 Cunha “The Social Function of Property in Brazilian Law” 2011 Fordham LR 1171–1181; Mirow “Origins 
of the Social Function of Property in Chile” 2011 Fordham LR 1183–1217; Ondetti 2015 Land Use Policy 
50 30.

19 Mirow 2010 Florida JIL192.
20 Sheila and Daniel “Introduction to The Social Function of Property: A Comparative Perspective,” 2011 

Fordham LR 1003; Mirow 2010 Florida JIL 192.
21 Davidson “Sketches for a Hamiltonian Vernacular as a Social Function of Property” 2011 Fordham LR 1053 

80.
22 Davidson 2011 Fordham LR 1053 80.
23 See Singer Entitlement: The Paradoxes of Property (2000) and Alexander “The Social-Obligation Norm in 

American Property Law” 2009 Cornell LR 74. 
24 Van der Walt and Viljoen “The Constitutional Mandate for Social Welfare-Systemic Differences and Links 

Between Property, Land Rights and Housing Rights” 2015 PER 1041.
25 Van der Walt and Viljoen 2015 PER 1042.
26 Ondetti 2015 Land Use Policy 50 30. 
27 Ankersenand Ruppert 2006 Tulane Environmental LJ 19, 69–120; Ondetti 2015 Land Use Policy 50 30.
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political life for a transitional period” that would end with the reunification of Germany.28 The 
Constitution was not expected to continue in perpetuity beyond the unification of East and 
West Germany. The unification happened on 3 October 1990 within the framework of The 
Basic Law itself under the now superseded Article 146.29 Because The Basic Law had been 
amended numerous times since its inception, over time, it developed to reflect the ideal legal 
order that the Germans were happy with and it was subsequently retained as the final German 
Constitution.30 For many years, The Basic Law had been the basis of numerous German Federal 
Constitutional Court decisions, and coupled with several progressive amendments, it assumed 
the character of a legal document that was crafted to exist in perpetuity.31 
Articles 20 and 28 of The Basic Law lay the basic and permanent principles of the Unified 
Germany. They go further and describe the polity of the German Republic as a “Democratic 
and Social Federal State,” and advance principles of Germany that are recognised in the 
Constitutional Law of Germany. These views include that Germany is a constitutional State; a 
social State; a federal State and that it is also a democratic State.32 Of relevance to this article 
is the fact that Germany is a social State. This is provided for in Article 20 of the German 
Constitution which obliges the government to provide all Germans with basic needs. There is 
no consensus amongst legal scholars whether all social benefits in Germany are mandated by 
this law or not.33 What is however clear is that the concept of a social State is a key feature in 
German constitutional thought. The cases of Lisbon Treaty and Hartz IV dispel any probable 
doubts about Germany being a social State.34 The Court in those cases described the social 
State as an indispensable part “of what is described as Germany’s constitutional identity, a 
distinctiveness that cannot be sacrificed to any other value of the Basic Law”.35 
According to Donald, the concept of a social State in the German Constitution is influenced 
by the Lutheran notion that “while the people owe allegiance to the prince, the prince in turn 
is bound to see to the welfare of his subjects”.36 In constitutional property law, the principle 
of Germany as a social State finds its strongest expression in the property clause in Article 
14 of The Basic Law which provides that property must serve a social obligation. The social-
obligation norm aspect of Article 14 reflects Germany’s established socialist thought that has its 
influence from Catholicism.37 The Article also reflects an appreciation of the destructive effects 
of World War II which left people with no housing or food.38 
Article 14 of the German Constitution39 provides as follows: 

Article 14 [Property, inheritance, expropriation]
(1) Property and the right of inheritance shall be (are) guaranteed. Their substance [content] 

28 See the pre-amble to The Basic Law.
29 Donald et al The Constitutional Jurisprudence of the Federal Republic of Germany: Third Edition, Revised 

and Expanded (2012) 48.
30 Donald (2012) 42.
31 Donald (2012) 43.
32 See also Donald (2012) 48.
33 See this discussion also in Donald (2012) 49–50.
34 See Lisbon (2009; no. 6.6).
35 Quoted in Donald (2012) 50.
36 See also Donald (2012) 50.
37 Donald (2012) 637.
38 Donald (2012) 637.
39 Grundgesetz [Gg] [Constitution] Art 14(2) (F.R.G), translated in A.J. van der Walt Constitutional Property 

Clauses: A Comparative Analysis (1999) 121.  
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and limits shall be [are] determined by law.
(2) Property entails social obligations [imposes duties]. Its use should also serve the public 
interest.
(3) Expropriation shall only be permissible in the public interest [for a public necessity]. 
It may only be ordered by or pursuant to a law which determines the nature and extent of 
compensation. Compensation shall reflect a fair balance between the public interest and the 
interests of those affected. In case of dispute regarding the amount of compensation recourse 
may be had to the ordinary courts.40

This clause does not provide much guidance regarding its substantive content. A superficial 
reading of the Article may present what seems like a conflicted constitutional property provision.41 
This is because it first guarantees liberty with ownership and yet also grants Parliament the 
power to define the content and extent of this guarantee.42 Put differently, the Article codifies 
the social-obligation norm of ownership by giving owners an affirmative social obligation while 
also guaranteeing ownership rights.43 
In the Hamburg Flood Control case,44 the Federal Constitutional Court articulated the apparent 
tension and conflicting provisions of Article 14. The Court emphasised that while property 
is a classically liberal right, it is however subject to the authority of Parliament.45 While it is 
personal, it is also social. According to Van der Walt, such a formulation of a property clause 
given in Article 14[1] is unusual.46 The Article shows the distinction between a classical liberal 
conception of property which emphasises individualised ownership, versus the social function 
of property ownership, which recognises rights in property that are influenced by the social 
context.47 The Article recognises individual owners’ right to exclude third parties and the State, 
from interfering with ownership. This provision has influenced the ratio decidendi of the 
courts in instances that involve various aspects of property.48 In the Hamburg case, the Federal 
Constitutional Court explained that while an individual’s right to property is classically liberal, 
regard must be given to the property’s social function.49 
According to Lubens: “This broad social-obligation is only limited by ownership interests 
that implicate the fundamental values of human dignity and self-realisation.”50 Donald argues 
that the apparent tension in the Article should not be interpreted as a “desire to subvert the 
protection of property”.51 In fact, the government’s powers to define the content as well as the 
limits of property are limited by Article 19(2) of the Basic Law. The latter provides that “in 
no case may the essence of a basic right be affected”. Put differently, in limiting an owner’s 
right to property in terms of the social-obligation norm, regard must be had to the essence of 

40 Basic Law for the Federal Republic of Germany (1995), translated in Van Der Walt Constitutional Property 
Clauses: A Comparative Analysis (1999) 121.

41 Kleyn “The Constitutional Protection of Property: A Comparison between the German and the South African 
Approach” 1996 SAPL 402 at 409; Donald (2012) 630.

42 Donald (2012) 630.
43 See also Alexander (2003) “Property as a Fundamental Constitutional Right? The German Example” Cornell 

Law Faculty Working Papers. Paper 4.
44 24 BVerfGE 367 (1968).
45 24 BVerfGE 367 (1968).
46 Van der Walt Constitutional Property Clauses – A Comparative Analysis (1999) 124.
47 Lubens “The Social Obligation of Property Ownership: A Comparison of German and US. Law” 2007 

Arizona J Intl & Comp L 406.
48 Alexander The Global Debate over Constitutional Property (2006) 131.
49 24 BVerfGE 367 (1968).
50 Lubens 2007 Arizona J Intl & Comp L 389.
51 Donald (2012) 631.
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the right being limited.52 The limitation should be done under the guidelines provided for in 
Article 19(2) which provides that the limitation must be done “pursuant to a law”, “must apply 
generally and not merely to a single case” and “must specify the basic right affected”. Quite 
clearly, Parliament’s powers to limit an owner’s right in terms of the social-obligation norm do 
not mean that it can interfere unreasonably with an owner’s right as spelled out in the Hamburg 
case. While the case will be discussed in more detail below, the Hamburg case illustrated that 
generally, the tension posed by the social-obligation norm in Article 14 should be resolved to 
the benefit of an individual owner’s right to property as provided for in Article 14[1].   
It is helpful to note that the social-obligation norm in the German Constitution was not created 
“out of whole cloth”.53 It had existed already for many years as part of “Germany’s background 
legal tradition”.54 The clause clearly directs the German courts to exercise extensive land use 
regulation. Individual freedom with property is balanced against the interests of the general 
welfare of the public. This provision differentiates between property interests that are mainly 
economic and those that solely serve non-economic interests. Property is therefore not given 
blanket protection as a fundamental right across the board. 
The German Constitution gives property ownership the highest form of protection “only to the 
extent that the affected interest immediately at stake implicates the owner’s ability to act as an 
autonomous moral and political agent”.55 This means that property is treated as a “derivative, 
or instrumental value in the general constitutional scheme”.56 It is protected to the degree that 
it serves other fundamental values in the Constitution such as dignity. Property in the German 
Constitution does not give more respect to subjective preferences. The Constitution also does 
not recognise property “as a basic right for the purpose of blocking legislative or regulatory 
redistributive measures that frustrate the full satisfaction of individual preferences”.57 Rather, 
the Constitution conceives property in terms of its benefit to the community or public or in 
terms of its social obligation to people.
What is also evident from Article 14[1] is that property should be viewed as an institution 
that assists a person to achieve self-realisation or self-development in an “objective, distinctly 
moral and civic sense”.58 This means that property is only important in so far as it assists 
people to develop both as moral agents and members who participate in the broader community. 
The German situation is different however in terms of Article 14. The Article does not only 
guarantee monetary compensation of property, but it also guarantees the extent of ownership.59 
Recognising this, the German Constitutional Court stated: “The function of Article 14 is not 
primarily to prevent the taking of property without compensation – although in this respect it 
offers greater protection than Article 153 of the Weimar Constitution60 – but rather, to secure 
existing property in the hands of the owner”.61 This is clearly the primary meaning of Article 
14[1] which provides that “[p]roperty and the right of inheritance shall be (are) guaranteed”. 
Given the fact that Article 14 protects more than just the monetary equivalent of property, it is 

52 Donald (2012) 631.
53 Alexander The Global Debate over Constitutional Property (2006) 98.
54 Alexander (2006) 98. For more on the background of Germany’s legal tradition, please see Alexander (2003) 

Working Papers 11–17.
55 Alexander (2003) Working Papers 9.
56 Alexander (2003) Working Papers 9.
57 Alexander (2003) Working Papers 9. 
58 Alexander (2003) Working Papers 9.
59 See also Hans-Jürgen Papier, Die Eigentumsgarantie des Art. 14 I 1 GG, in Theodor Maunz and Günter 

Dürig, Grundgesetz Kommentar, 4 vols (1993) vol 2, Randnummern 18–23 translated by Kerstin Leussing.
60 See Alexander (2003) Working Papers, fn 51.
61 24 BVerfGE 389.
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easy to conclude that property is regarded more highly under the German Constitution than it is 
under the South African Constitution. 
According to Alexander, in German constitutional jurisprudence, property is treated more as 
a civic right than a market commodity.62 This was illustrated more succinctly in the landmark 
case of Hamburg Flood Control where the Court reiterated that constitutional property rights 
are more than simply economic interests, but also about personal and moral interests.63 The 
Court held as follows: 

To hold that property is an elementary constitutional right must be seen in the close context of 
protection of personal liberty. Within the general system of constitutional rights, its function 
is to secure its holders a sphere of liberty in the economic field and thereby enable him to lead 
a self-governing life.64  

The Court further highlighted the relationship between property and personhood in terms 
of Article 14 when it held that: “The property guarantee under Article 14 must be seen in a 
relationship to the personhood of the owner, that is, to the realm of freedom within which 
persons engage in self-defining, responsible activity”.65 According to Radin, this understanding 
of property means that in order “to achieve proper self-development, to be a person, an individual 
needs some control over resources in the external environment”.66 Property, therefore, should 
assist one to achieve self-development. This conception of property lends itself to a Hegelian 
approach to property because Hegel is popular for justifying property in terms of how it helps 
a person to develop himself.67 According to Alexander, the German Constitution’s opinion 
which highlights the relationship of property to personhood blends negative as well as positive 
obligations. An owner of property is protected from external interference with his property as 
a precondition that such owner will behave in a manner that will assist him to achieve self-
realisation. 
While South Africa’s Constitution is obviously different from the German Constitution, the two 
of them share striking similarities regarding constitutional property. For example, both have 
roots in Roman law and, German Pandectists also strongly influenced South African property 
law.68 Besides, the drafters of the South African Constitution’s property clause strongly relied on 
German Constitutional property law.69 Both countries also have a similar approach to property 
law in that they both respect owners’ right to privately own property, and they also both censure 
uncompensated expropriation of property. Germany’s property provision provides for the right 
to exclude others and it also recognises owners’ individual freedom to do as they please with 
their property – very much like South Africa. As the discussion will show, both countries’ 
property clauses allow the limitation of ownership in instances where the limitation will serve 
a public interest. Lastly, both countries’ constitutional property provisions allow owners to 
receive compensation in instances where they are forced to lose ownership.

62 Alexander (2003) Working Papers 19.
63 24 BVerfGE 389. 
64 24 BVerfGE 389. 
65 24 BVerfGE 389.
66 Radin “Property and Personhood” 1982 Stanford LR 957.
67 See Radin 1982 Stanford LR 957; see Alexander (2003) Working Papers 20.
68 See also Van der Walt “The South African Law of Ownership: A Historical and Philosophical Perspective” 

1992 De Jure 454; Van der Walt “Transformative Constitutionalism and the Development of South African 
Property Law (Part 2)” 2006 JSAL 1.

69 Fedtke Die Rezeption von Verfassungsrecht (2000) 329–333.
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3 1  The Social-obligation Norm in the German Courts

Article 14[2] of the German Constitution clearly introduces a new trajectory in contemporary 
constitutional property regarding the social function of property.70 Through this provision, 
Germany can fulfil its commitment to respect individual owners’ freedom of ownership as 
well as the social-obligation norm of property. There are numerous cases that illustrate the 
importance of the social-obligation norm to realise the interests of the public. 
A landmark case that illustrates the significance of the social-obligation norm in the German 
courts is the Hamburg Flood Control case.71 The Hamburg case was about challenging the 
Dikes and Embankments Act of 1964 that had been enacted by the city of Hamburg. The 
statute provided for the conversion of grassland that was classified as “dikeland” by the State, 
into public property. All private ownership of such land was terminated by the Act. However, 
owners were allowed to claim compensation for their property. Many owners of the “dikeland” 
challenged this arrangement and claimed that their rights to property in terms of Article 14 had 
been violated by the statute. The Hamburg State’s reason for such a statute was to construct 
a system of dikes that would prevent the destruction of lives and infrastructure. This was in 
light of the floods that had occurred in 1962 which caused severe destruction of property and 
livelihoods. 
Despite the broad constitutional principles in Articles 14 and 19 which protect property rights, 
the German Federal Court allowed the State to expropriate the dikeland properties. The 
expropriation was done in terms of Article 14[3] and it did not violate the right to property 
guaranteed by Article 14[1]. The Court held that the expropriation was very well within the 
confines of Article 14[3] because the land was going to be utilised for a public purpose namely, 
constructing an effective system of dikes and embankments which would prevent another 
disastrous flood from occurring. The properties were therefore expropriated in terms of the 
social-obligation norm provided for in Articles 14[2] and [3]. 
It is helpful to highlight at this juncture that the case illustrates a major difference between the 
German and South African Constitutions. If it were in South Africa, assuming that the owners 
had been adequately compensated for their property in terms of section 25(2)(a) and (b) of 
the South African Constitution, the claimants would not have adequate constitutional grounds 
for making a claim. In South Africa, such a statute therefore would have been constitutionally 
compliant – and subsequently, the claimants would have no constitutional basis for making a 
claim. In other words, if, according to section 25(2), sufficient proof that a public purpose or 
public interest had been met, and adequate compensation had been given, then the taking would 
be deemed constitutional.72

Another important case that relates to the social-obligation norm in Germany is the Wet Gravel 
Extraction (Nassauskiesung) case.73 In this case, the complainant had a pit of gravel and he filed 
a complaint against action that had been taken in terms of the Federal Water Resources Act of 
1957. Using this Act, the government stopped the owner from continuing with extracting gravel 
from the pit because, it was alleged, the extraction presented a risk to municipal water wells. 
Here, the Court weighed the private (financial) interests of the individual owner against the 
interests of the community of having clean drinking water which was suitable for human use. 
The Court agreed that the owner had to sacrifice his financial interests and so he was stopped 

70 Mostert “Engaged Citizenship and the Enabling State as Factors Determining the Interference of Property: A 
Comparison of German and South African Law” 2010 SALJ 255.

71 (1968) 24 BVerfGE 367.
72 Of course, there are other authors who differ with this position. See for example, Slade “The Less Invasive 

Means Argument in Expropriation Law” 2013 TSAR 199–216.
73 BVerfGE 58, 300 – translated by Kerstin Leussing.
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from continuing digging for gravel as this would affect the water meant for the community. 
As explained above, any conduct with property which does not enhance the livelihood of the 
community is not acceptable in terms of the social-obligation norm. The Court’s decision here 
shows clear regard for the social-obligation norm. The landowner in this case “was expected 
to sacrifice the profitable use of his land, because of the public interest in maintaining water 
supplies fit for human consumption”.74 
It is also important to note that when it comes to the social-obligation norm in Germany, the 
courts do not prioritise regulatory intensity over individual sacrifice or vice versa. Individuals 
are not expected to put up with ownership interference to an intolerable and senseless degree. 
This addresses the concerns of anyone who may think that the social-obligation norm has no 
regard for private ownership of land. Regulatory intensity and individual sacrifice are considered 
in tandem.75 This came out clearly in the Vineyard case.76 In this case, there was a restriction 
placed on the cultivation of new vineyards. This restriction was put in place because it would 
positively contribute to Germany’s economy generally and even more so to grape farmers. The 
burden or restriction therefore which was placed on new farmers by the regulation was regarded 
as uncompensable. The farmers there could not have any legal recourse against this limitation. 
In the context of the social-obligation norm, this limitation was deemed tolerable and necessary 
because it benefitted a community’s interests while it simultaneously infringed on an individual 
person.
Another case that considers the conflict between an owner’s interests versus the social-
obligation norm is the Small Garden Plot case.77 In this case, the federal government had 
passed a law which limited the right of landowners to terminate garden plot leases. These 
plots, which were rented from owners on the periphery of towns and cities played a big role 
in food production. The government felt that restricting the landowners’ right to terminate the 
lease would actually enhance the social-obligation norm of the property. However, because of 
the changed socio-economic conditions in the country as well as the blossoming agriculture, 
the Court deemed that the burden placed on the property was unnecessarily heavy compared 
to the value of the protected interest. The Court held that the social-obligation norm expected 
lawmakers to seriously consider the merits of the norm versus the infringement of an owner’s 
rights. In upholding the principles of the norm, an owner should not be expected to put up with 
a burden that an ordinary person cannot put up with.
The social obligation norm in Germany permits State intervention with an owner’s entitlements 
for the common good. While the right of property is a fundamental right in the Basic Law 
which is protected vigorously by the Federal Constitutional Court, this right can be limited to an 
extent sufficient, reasonable and necessary to fulfil a social obligation. In the context of South 
Africa’s property clause, the social-obligation norm would compel all owners of cultivable land 
to actively, productively and sustainably utilise such land. As discussed in this article+ already, 
such an approach to land restitution would be a reflection of the social-obligation norm. It 
would subsequently address the potential problem of wasteful neglect of cultivable land. 

4  THE SOCIAL-OBLIGATION NORM IN THE BRAZILIAN CONSTITUTION 

While the social-obligation norm of property, albeit undefined, had existed in Brazil for 
a long time, it only initially appeared in the Brazilian Constitution in 1934. With this 1934 
Constitution, Brazil followed the other Latin American countries’ trend of adopting the social-

74 Mostert 2010 SALJ 255.
75 Donald (2012) 639.
76 21 BVerfGE 150 (1967).
77 10 BVerfGE 221 (1959).
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obligation norm by asserting that the right to property “cannot be exercised against the social or 
collective interest”.78 This position found further entrenchment in the 1946 Constitution. Article 
141 thereof provided that: “The use of property will be conditional on social welfare. The law 
can, in observation of the provisions in Article 141, section 16, promote the just distribution of 
property with equal opportunity for all”. While this provision does not specifically refer to the 
social-obligation norm, reference to “social welfare” is a clear statement that property must be 
utilised to promote the collective good. 
According to Bernardes, while the 1946 Constitution did not expressly use the expression, 
“social-obligation norm,” the drafters of the Constitution were quite clearly influenced by 
the norm.79 As years progressed, extensive underutilisation of land raised food prices and led 
to a reduced size of the consumer market.80 This raised concerns and according to Ondetti, 
the inclusion of the social function norm in the Constitution was a clear reflection of these 
concerns.81 These concerns led to several changes to the law and in the 1960s brought numerous 
adjustments which saw the specific incorporation of the social function principle into Brazilian 
law.82 Commenting on this, Ondetti writes, 

A constitutional amendment approved in 1964 facilitated agrarian reform by allowing the 
State to compensate expropriated landowners in bonds, rather than cash, making reform more 
financially viable. The amendment also transferred an existing tax on rural land from the 
municipal to the federal level, with the goal of using it to stimulate farm production by taxing 
unproductive land at a higher rate. 

Later on, the Brazilian government enacted a new land statute. This new land law explicitly 
provided for the social function of all land in rural areas.83 In terms of this law, the government 
was empowered to expropriate all land subject to three requirements: 

i. The land must be unproductive;
ii. The expropriation must be in the public interest; and
iii. The expropriation must be for compensation.

Amendments were made to the law and Article 184 of the 1988 Constitution provided that: “It 
is within the power of the Union to expropriate land on account of social interest … which is 
not performing its social function.”84 Although the term “social function” initially appeared 
in the Brazilian legal landscape in the 1946 Constitution, not much reference was made to it 
though until it was adopted into the 1988 Constitution. The 1988 Constitution refers to the 
social-obligation norm numerous times. For example, Article 5 of the Constitution provides as 
follows:

All persons are equal before the law, without any distinction whatsoever, Brazilians and 
foreigners residing in the country being ensured of inviolability of the right to life, to liberty, 

78 Ondetti 2015 Land Use Policy 50 30.
79 Bernardes quoted by Ondetti 2015 Land Use Policy 50 30.
80 Linhares and Silva (1999) quoted in Ondetti 2015 Land Use Policy 50 30.
81 Ondetti Land Use Policy 50 30.
82 Cehelsky Land Reform in Brazil: The Management of Social Change (1979) 261.
83 See Martin “Bringing Dead Capital to Life: International Mandates for Land Titling in Brazil” 2008 Boston 

College Int’l & Comp LR121, 125.
84 Mitchell “Market-Assisted Land Reform in Brazil: A New Approach to Address an Old Problem” 2003 New 

York L Sch J Int’l & Comp L 557, 568.
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to equality, to security and to property, on the following terms:
XXII - the right of property is guaranteed; 
XXIII - property shall observe its social function;
XXIV - the law shall establish the procedure for expropriation for public necessity or use, 
or for social interest, with fair and previous pecuniary compensation, except for the cases 
provided in this Constitution;
XXV - in case of imminent public danger, the competent authority may make use of private 
property, provided that, in case of damage, subsequent compensation is ensured to the owner;

In addition, Article 170 provides that: “The economic order, founded on the appreciation of the 
value of human work and on free enterprise, is intended to ensure everyone a life with dignity, 
in accordance with the dictates of social justice, with due regard for the following principles 
(II) private property and (III) the social function of property.” The Constitution further places 
restrictions on property which include, for example, Article 5(II) which provides that in all 
cases where there is imminent danger to the public, “a competent authority may make use of 
private property, provided that, in case of damage, subsequent compensation is given to the 
owner”. Another restriction is found in Article 170(VI) which provides that there is an obligation 
to reconcile the environment with how property is used. Article 227 paragraph 2 provides 
that: “The law shall regulate construction standards for public sites and buildings and for the 
manufacturing of public transportation vehicles, to ensure adequate access to the handicapped.” 
These are all restrictions that are placed on ownership which however are justified by the need 
to fulfil the social-obligation norm of ownership to benefit the society. 
However, the social-obligation norm in the Brazilian Constitution goes beyond the limits given 
in the examples above. Chapter III, which addresses Agricultural and Land Policy and Agrarian 
Reform, creates the basic premises that illustrate the social function of property.85 As discussed 
before, Article 184 provides that property that is not performing its social-obligation norm may 
be expropriated on the grounds of social interest or agrarian reform. Article 185 reiterates that 
property that is being utilised productively may not be expropriated. Of course, challenges 
exist regarding the exact meaning of productive or useful utilisation of land. No definitions 
or explanations are given in the Brazilian Constitution, but the broad definition and general 
understanding is that at least “eighty per cent of the property must be put to productive use”.86 
According to Vera, the main underlying premise of the concept of social function provided 
by the 1988 Constitution states that, The social function is met when the rural property complies 
simultaneously with, according to the criteria and standards prescribed by law, the following requirements:

I - rational and adequate use;
II - adequate use of available natural resources and preservation of the environment;
III - compliance with the provisions that regulate labor relations;
IV - exploitation that favors the well-being of the owners and employees.87

In terms of Article 186, property will have fulfilled its social function when the following three 
elements are met and complied with:

(a) The land should be exploited in an economic, rational and adequate manner;
(b) The natural resources on the land must not be exploited in a manner that destroys the 

85 Flavia “The Social Function of Property Rights in Brazil” 2006 Berkeley Program in Law & Economics 5.
86 See Mitchell 2003 New York L Sch J Int’l & Comp L 557, 568.
87 Flavia 2006 Berkeley Program in Law & Economics5.
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environment. The environment must be preserved as the land is utilised; and
(c) The activities on the land must comply with the labour code (compliance with the provisions 
that regulate labour relations and guarantee the well-being of the owners and employees).88

The 1988 Constitution introduced the notion of “productive property” and as discussed, also 
made this a defence against expropriation. This means that only property which is not productive 
can be expropriated. “Productive” is however not defined in the Constitution and the onerous 
task of defining it was left to laws that were passed with “productive” in mind.89 The difficulty 
of defining “productive” was highlighted by Judge Urbano Ruiz in an interview conducted by 
Meszaros.90 In the interview, Judge Ruiz remarked: 

Imagine someone out there who has a vast holding of land. He puts a few cows there, is this 
productive or not? What are the criteria for defining this? From there, you can string out a 
discussion for a long time. Technically, is there a means of lancing the boil or not? There is 
an infinitude of appeal mechanisms…if you have an able lawyer, you can almost eternalise 
the discussion.91

In February 1993, Law 8629 was enacted. This law is known as the Agrarian Reform Law and it 
gives more detail regarding the social function of property. It provides that “productive property” 
refers to a “predetermined level of productivity”.92 Vera argues that the term “productivity” 
is problematic in law because it has its roots in engineering and not necessarily law.93 It is 
essentially a concept that is mainly used in “economic analysis”.94 It is not necessary to enter 
a discussion of the technical meaning of “productivity” as used by economists and engineers. 
However, a very brief reference of the explanation of the term using an economic lens to fully 
understand its application and implications to the context of the social-obligation norm will 
suffice. 
An economic analysis of the term “productivity” refers to the “value of output (goods and 
services) produced per unit of input (productive resources) used”.95 For this reason, when there 
is increased productivity, it means that more goods and services would have been produced 
using the same quantity of resources. Alternatively, the same goods and services would 
have been produced using fewer resources. According to Vera, the law uses the concept of 
productivity based on hectares of land as the factor of production.96 This is the context within 
which “productive utilisation of land”, as a principle of the social-obligation norm is understood 
within the Brazilian land context.

4 1  The Social-obligation Norm in the Brazilian Courts

According to Article 184 of the Brazilian Constitution: 

It is within the power of the Union to expropriate on account of social interest, for purposes 
of agrarian reform, the rural property which is not performing its social function, against prior 
and fair compensation in agrarian debt bonds with a clause providing for maintenance of the 
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real value, redeemable within a period of up to twenty years computed as from the second 
year of issue, and the use of which shall be defined in the law.

Article 186 further provides that 

The social function is met when the rural property complies simultaneously with, according 
to the criteria and standards prescribed by law, the following requirements: 
(I) rational and adequate use;
(II) adequate use of available natural resources and preservation of the environment;
(III) compliance with the provisions that regulate labour relations;
(IV) exploitation that favours the well-being of the owners and labourers.

Numerous decisions of the Brazilian Federal Supreme Court reveal the importance of the 
social-obligation norm. For example, in Estácio de Souza Leão Filho v Presidente da República 
(Estácio de Souza Leão Filho v President of the Republic),97 Rafaeli e outro v Presidente da 
República (Rafaeli et al. v President of the Republic),98 as well as Siqueira e outro v Presidente 
da República (Siqueira et al. v President of the Republic),99 arguments were mainly with regard 
to whether the social function of property was a core part of property rights or simply the land 
to which the right in question related. The three cases dealt with mostly identical issues. The 
plaintiffs in the three cases owned land in rural areas. They wanted a presidential Act that 
allowed for the expropriation of land for reform, to be declared unlawful. As referred to above, 
Article 184 of the Constitution allows “the Union” to expropriate land on account of social 
interest, for purposes of agrarian reform, the rural property which is not performing its social 
function”. On the other hand Article 185 does not allow for the expropriation of “small and 
medium-sized rural property, as defined by the law” in instances where the owner does not own 
any other property. The Article also does not allow the expropriation of productive property.
In the three cases cited above, the land was in the rural areas and was supposed to be 
expropriated because it was not being used rationally, efficiently, and adequately as required 
by the Constitution in Article 186. The use of the land did not, therefore, conform to the social-
obligation norm of owning arable land. What however complicated the cases was that all three 
of them were large-sized pieces of land which could be lawfully expropriated. However, they 
were owned in a condominium setup which meant that there were a number of individuals 
who each owned a small portion of the land. The complication, therefore, was that the three 
plaintiff’s individual pieces of land, outside the condominium, were small or medium-sized 
portions of land and according to Article 185 of the Constitution, they could not be expropriated 
for land reform even if they were not being exploited productively. The owners, therefore, 
asked the Brazilian Supreme Court to declare the presidential Act unlawful.
In terms of the principles of Civil Private Law, this scenario does not appear too difficult to 
resolve. This is because Brazilian statutes, like other civil law legal systems, prohibit the holding 
of multiple rights of property on one piece of land.100 As explained above, if land is held in a 

97 S.T.F., Mandado de Segurança No. 24.573, Relator: Min. Eros Grau, 12.06.2006, 2260, Supremo Tribunal 
Federal Jurisprudência Electrônico [S.T.F.J.e.], 15.12.2006, 160 (Braz.) – translated in Cunha 2011 Fordham 
LR 1171–1181. 

98 S.T.F., Mandado de Segurança No. 25.299, Relator: Min. Sepúlveda Pertence, 14.06.2006, 2246, Supremo 
Tribunal Federal Jurisprudência Electrônico [S.T.F.J.e.], 08.09.2006, 178 (Braz.) – translated in Cunha 2011 
Fordham LR1171–1181. 

99 S.T.F. Mandado de Segurança No. 26.129, Relator: Min. Eros Grau, 14.06.2007, 2286, Supremo Tribunal 
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Law R 1171–1181.
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condominium, it has “only one property right that is exercised simultaneously” by a number 
of people.101 Since they all share this right to the property, they all must exercise such right “in 
conformity with its social function”.102 If this is not the case, then the land can be expropriated 
in terms of Article 185. While there were dissenting Judges who agreed with the plaintiffs, the 
majority argued that the social-obligation attribute was essentially tied to the land itself and 
not the owners. The question that had to be answered was whether the land itself, and not the 
owners, conformed to the social-obligation norm, and in this case, it did not and therefore it had 
to be expropriated. 
Another case which illustrates Brazil’s regard for the social-obligation norm is the case of Koerich 
Participações Administração e Construção LTDA v Município de Florianópolis (Koerich Inc. 
v County of Florianopolis).103 In this case, a Statute had been passed thatestablished guidelines 
regarding urban policies and laws which must be observed by the local councils. The Statute 
also provided for the “onerous concession of the right to build”, a process that enabled the local 
council to oblige an owner to pay for any form of construction work that exceeded the surface 
area of his or her own property. The Brazilian Constitutional Court held that the Statute was 
perfectly constitutional because it was “an instrument directed at the correction of distortions 
brought about by unruly urban growth, at the promotion of the full development of the functions 
of the city, and at the application of the principle of the social function of property”.104 The 
Brazilian Constitution of 1988 allowed local councils to tax urban real estate. The Court, 
therefore, held that the Statute was an external limit imposed by a local municipality’s Urban 
Development Plan and this limit was authorised by the social-obligation principle.

5  CONCLUSION

The idea of property has been modified by new social realities. For this reason, the South 
African property clause as well as any envisaged legislation should be changed to reflect 
these new social realities which express the social function of property. In South Africa, the 
property clause was designed to address the land injustices of the past which resulted in racially 
inequitable land ownership patterns which favoured white people at the expense of indigenous 
black people. The challenge to the envisaged change to the Constitution in order to provide for 
expropriation of land with nil compensation is dilemmatic in that on the one hand, it seeks to 
address the problem of landlessness while on the other hand, it might potentially compromise 
the productiveness of such land. Of this, Mac Auslan105 and Cousins106 posit that section 25 
of the Constitution encodes divergent goals. Hebinck and Leynsele argue that the quandary 
of South Africa’s property clause is that while it returns land to those that unjustly lost it, 
its economic flaws are significant and it raises concerns over the productivity of land, farm 
efficiency, and community sustainability.107 
The reconsideration of failed land reform policies also features in numerous parts of Latin 
America, particularly those that had protracted histories of the land issue. In Brazil, the passage 
of current land laws was prompted by the desire to correct the failures of the erstwhile land 
reform processes to produce the desired results. At the beginning of the twentieth century, 
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Mexico, whose land reform policies simply sought to return land without ensuring the productive 
and agronomical utilisation of such land, changed its policies and introduced a land policy that 
favoured market-based policies that encouraged optimal and sustainable use of land.108 
In South America, much of the legal development of the region particularly on the use of land is 
linked to Duguit’s idea of the social function of property. For example, the lawmakers who were 
responsible for drafting many constitutions of Latin American countries changed how they 
defined property in the early years of the twentieth century.109 Before Duguit’s famous lectures, 
the majority of the Constitutions defined property using the classical liberal approach which is 
based on the French Civil Code.110 In addition, prior to Duguit, the popular understanding of 
property was that it was absolute and only the owner had the power to do as he pleased within 
the confines of the law.111 Many contemporary writers reject this classical liberal approach to 
property and consider that property has a social function or should be defined in terms of how 
it serves a social purpose.112

Land ownership in South Africa, particularly of arable cultivable land, must be limited to 
the extent that it tolerates wasteful neglect of land. In fact, in 1984, Cowen argued that the 
understanding of ownership as unlimited and complete power over a thing was unacceptable in 
South Africa’s modern-day era.113 This understanding was strongly influenced by the reception 
of Pandectist philosophies as part of our law.114 Cowen argued that the new patterns of land 
ownership which include sectional title, time-sharing, nature conservation areas, group and 
cluster housing – can only work in an environment that is not absolute, less rigid, and less 
individualistic.115 Cowen, therefore, advocated for ownership which was not rigidly autonomous 
and individualistic.116 Land ownership should rather recognise the social-obligation norm of 
land.117 
The protection and concomitant duty of the State in terms of section 25 of the Constitution is 
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already welfare-oriented to assist the poor and landless in South Africa. A property clause that 
expresses and is based on the social-obligation norm in section 25 will therefore not result in 
disruptive seismic changes to the Constitution. The changes will encourage an active rural 
economy based on agriculture and also assist in defining property rights in a way that allows 
beneficiaries and recipients of land to flourish. The need for a positive application of fundamental 
social-obligation principles in land restitution in South Africa is therefore clear. 
In all post-conflict societies such as those after the Cold War and post-apartheid countries like 
South Africa, restoration of land marked the “setting right some earlier breaking apart of the 
social fabric”.118 In some societies such as North America in the 1960s and early 1970s, land 
reform was rapidly implemented to quell social unrest which saw the “seizure of Alcatraz in 
1971 and the protest at the Wounded Knee in 1973”.119 In Canada as well, social unrest was 
quelled by land reform when indigenous groups vehemently protested the Trudeau government’s 
attempts to do away with the Indian Act of 1876. The Trudeau government promised land 
reform strategies which simply sought to return lost land to people without any envisaged 
transformative reforms for the “social fabric as a whole”.120 Of course, just like the current 
situation in South Africa, these land reform strategies were defective. They sought to deal 
with social unrest instead of being used as a bridge through which social transformation was 
achieved. There was inevitably a need to re-look the initial land reform proposals which simply 
provided for the return of lost land, and replaced them with more robust proposals that would 
provide solutions to the preliminary failed land reform policies.121 This is the same call that is 
being made by this article. 
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